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CONTAMINATED SITES BILL 2002 
Third Reading 

Resumed from 9 April. 

MR B.K. MASTERS (Vasse) [4.35 pm]:  In making my final speech at the third reading stage of the 
Contaminated Sites Bill, it is important that I thank the minister for favourably considering some of the 
amendments that were moved by the Opposition, in particular the removal of some of the principles under which 
the legislation was to operate; that is, the principle of intergenerational equity, the precautionary principle and so 
on.  I emphasise that at no stage was I trying to imply that I, as the shadow spokesperson for the environment, or 
the Liberal Party reject those principles.  However, the Government has agreed with the Opposition that the 
application of those principles in the contaminated sites legislation posed many difficulties.  Therefore, although 
we were very pleased to keep some of those principles in the legislation, others that would be very difficult to 
interpret appropriately and then apply were quite wisely removed.   

There were other areas in which the Government accepted amendments from the Opposition; nonetheless, there 
are six areas in the Bill about which the Opposition retains its concerns.  We remain concerned about the ability 
of people to make vexatious or malicious reports of suspected contamination.  We remain concerned with the 
discretionary powers of the chief executive officer.  However, I am pleased that the minister has given an 
indication that she will consider issuing guidelines at the appropriate time so as to guide the CEO down a fair 
and reasonable path.  We are concerned that clause 54 is convoluted and somewhat unusual in the way in which 
it seeks to make the owner or occupier of premises on which remediation is required responsible for that 
remediation if the owner or occupier denies access to the person who really is responsible for remediation.  I am 
sure that there are better ways of doing things in that regard, but time will tell.  There are also concerns that the 
decisions of the Contaminated Sites Committee cannot be appealed on technical issues.  In some cases, they can 
be appealed only to the minister and only in very limited cases and, generally, only to a court on a matter of law.  
Again, that will potentially pose some problems when people with ill intent in their hearts go before the 
committee and make plausible but incorrect claims about contamination, the actions of companies or individuals 
and so on.  I still believe that the decisions of the Contaminated Sites Committee need to be appealable to the 
minister on technical matters.   

There is also a concern in the Opposition and in industry in general that when emergency action must be taken to 
protect life, limb or the environment and that emergency action results in the contamination of a site, the 
responsibility for remediation should not remain with the person or group that took that action; instead it should 
be the responsibility of the owner and/or occupier of the site.  There would be no problem if a fire brigade put 
out a fire and, in the process, spread contamination from the immediate fire scene to surrounding properties 
through the fire wash water.  However, our concern is with someone who deliberately causes contamination 
behind the facade of protecting the environment or human life and that person knows, or should have known, 
that there was no need for emergency action to be taken.  In that instance, we believe it appropriate for that 
person to be made financially liable for the cost of remediation. 

Our final concern relates to the role of accredited auditors.  The industry has pointed out significant gaps in the 
legislation on the role and responsibility of accredited auditors.  I believe, from discussions with departmental 
staff, that accredited auditors may well be required more often than not to have dealings with the Department of 
Environmental Protection when industry or individuals are involved in issues related to contaminated sites.  The 
Opposition is concerned that this legislation will create a small group of accredited auditors who are essential for 
the proper implementation of the legislation, yet industry may have other better, cheaper and more effective 
ways of interacting with the department.  The danger is that the accredited auditors might be required in most or 
all situations, and there would be a cost involved in that. 

As an aside, when the Gene Technology Bill was introduced in this House last year, I proposed an amendment to 
the effect that when anyone is aware of or suspects that a genetically modified organism has been released into 
the environment, there should be a compulsion on that person to pass on that information to the authorities.  
Unfortunately, that proposed amendment of mine was not accepted.  Yet, clause 11 of the Contaminated Sites 
Bill contains a provision that compels someone to report contamination or suspected contamination to the 
appropriate authorities.  I do not have a problem with that requirement in this Bill, but I must express my 
disappointment that a similar provision was not included in the Gene Technology Bill to protect the environment 
and human health from the potential negative impacts of genetically modified organisms. 

The legislation, hopefully, will enjoy a reasonably smooth passage in the other House and then come into effect.  
There is no doubt that the legislation is needed and must be put into effect sooner rather than later because of the 
problems in the wider environment of Western Australia.  However, that then begs the question: how can the 
legislation be put into effect, recognising the problems that currently exist in the Department of Environmental 
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Protection?  In spite of the fact that gratuitous advice is never welcome, I must tell the minister a few things, not 
necessarily on how to do her job but on how I believe the legislation should be put into effect in a way that 
would make a difference on the ground. 

Before providing that gratuitous or unwanted advice, I remind the minister that I have worked as a mineral 
explorer and as a business development manager for a mining company.  I have also worked as a proponent who 
put forward on behalf of my employer quite contentious and significant mining or mineral processing proposals 
to the Environmental Protection Authority, such as a synthetic rutile plant at Capel, mining at Minninup beach 
and the initial proposal to mine in the pines at Ludlow.  I have also worked as a consultant, in which role I took a 
very contentious proposal to the EPA, namely the mining of gypsum in Lake Chinokup nature reserve, an A-
class reserve for the conservation of flora and fauna.  I am therefore well aware of the difficulties and intricacies 
associated with all aspects of the Environmental Protection Act and its implementation.  In a former life I have 
also been a law enforcement officer.  I spent three and a half years with the former Department of Fisheries and 
Wildlife enforcing various Acts of Parliament.  Now I am in this place as a legislator and an elected 
representative.  My comments, therefore, are based on all the things that my life has taught me.   

The very first step that must be taken in getting any legislation through the Parliament and put into effect is to 
have someone at the head providing leadership and vision.  I assure the minister that without that leadership and 
vision, the people underneath who look up to see what their lord and master - boss, superior or whatever you 
want to call the leader - wants to do will have no vision or a different vision to that of their leader if the leader 
does not enunciate that vision to them.  That is the first step. 

The second and absolutely essential step in any government portfolio is that the minister must have confidence in 
his or her public servants.  The minister has control of two agencies in particular in her environment and heritage 
portfolio: the Department of Environmental Protection - or whatever it is to be called - and the Department of 
Conservation and Land Management.  Within those departments are hundreds, maybe thousands, of public 
servants who overwhelmingly provide independent, professional, high quality, non-party political advice.  Those 
public servants for the most part are non-party political. 

The DEPUTY SPEAKER:  I appreciate the member for Vasse’s contribution.  However, I must remind him that 
the debate in the third reading stage must be specific to the Bill as agreed to in the consideration in detail stage.  
The member must link his comments to the Bill.  The third reading is not an opportunity for a broad-ranging 
debate.  I ask the member to contain his comments and focus more on the Bill that was agreed at the 
consideration in detail stage. 

Mr B.K. MASTERS:  I am trying to highlight the fact that, after six hours in the consideration in detail stage, it 
suddenly occurred to me that it is not enough to have legislation passed through the Parliament and promulgated; 
there must be more to make the legislation effective.  Acting on your advice, Madam Deputy Speaker, I will 
keep the rest of my comments short in that regard. 

I will repeat my second point briefly; that is, there are hundreds and hundreds of independent, non-party 
political, very professional public servants who want the legislation for which they are responsible put to its best 
and full effect.  I have talked with public servants such as Sharon Clark and I very much appreciated the briefing 
she gave me.  It would be an understatement to say that she is totally committed to the Contaminated Sites Bill 
2002.  I commend her for the work she has done.  There are hundreds of public servants like her. 

Dr J.M. Edwards:  That is right. 

Mr B.K. MASTERS:  The minister should get to know those public servants as best she can.  That is a difficult 
thing for the minister to do.  However, she must determine whose judgments are worth taking on board and 
whose judgments she must treat with a bit of caution.  Public servants are overwhelmingly independent, non-
party political and very professional.   

The third lesson I learnt from debate on the Contaminated Sites Bill was that when this legislation is 
promulgated, many people will put forward a narrow-minded, sectional interest view on what needs to be done 
to protect Western Australia from contaminated sites.  We spoke about this in consideration in detail.  The 
minister pointed out considerable penalties for people who make false, malicious or vexatious reports of 
potential contaminated sites.  Importantly, the legislation will generate a huge amount of public interest.  I 
mentioned earlier that I think 1 500 to 2 000 sites will be reported on the public register, yet people like Lee Bell 
say at least 4 000 sites, or many more, will be on the register.  The minister will have to stand up to some people 
pushing a barrow down a very narrow path trying to create a political issue out of contaminated sites, be they 
real or perceived.   

I give the example of claims of buried drums of 245-T in Dwellingup.  If I had been advising the minister on that 
matter, and in recognition of claims of other drums being buried around the State, I would have been very 
concerned about any suggestion that drums containing such material were buried in sandy areas with the 
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potential for the contaminant to move through the soil profile to the ground water table.  However, the drums at 
Dwellingup were reported to be buried in a heavy clay.  Professional independent advice should have stated to 
the minister that no way on earth could the material have moved more than a few centimetres from the drums.  
Nevertheless, the media had a field day, which contributed to some of the question marks about the competency 
of the Department of Environmental Protection.  I regret that because I have great respect for most people in the 
DEP.  To briefly summarise, to make sure the legislation works properly, some forthright statements will need to 
be made about whether certain people’s claims are credible or otherwise. 

Finally, it is clear that for the contaminated sites legislation to work, the Department of Environmental 
Protection will need to be proactive in going out to find, assess and record sites.  If it is to be proactive, more 
people will be needed.  The department will need a physical capacity to put people in the field to make 
determinations about claims.  That means more resources will be needed.  At budget time in two months - 
preferably earlier - I hope a significant increase in funding will be made to the Department of Environmental 
Protection.  If there is anything I can say to the Premier or Treasurer to convince them of that need, let me know, 
minister, as I am more than happy to assist in that endeavour.   

This is important legislation.  The Opposition is pleased to offer its support for the Contaminated Sites Bill 2002.  
It has been a long and difficult task that started under the previous Government in 1994, or thereabouts.  The Bill 
went through 17 or 19 drafts distributed at different times to interest groups.  It has been a difficult task.  Once it 
passes both Houses of Parliament and is enacted as law, the minister can take a lot of credit for getting good 
legislation into the public arena to protect the environment of this wonderful State of ours. 

MR T.K. WALDRON (Wagin) [4.55 pm]:  This is important legislation.  I reiterate that the National Party 
supports the principle of putting in place sound legislation to protect human health and the environment from 
toxic waste.  Several points were raised during earlier debate.  The National Party is disappointed that the 
minister did not accept any of its amendments.  However, at least the minister is aware of those concerns.  The 
National Party will continue to pursue several issues in the upper House. 

Our reservations about the Bill include the possibility that the clauses relating to directors’ liability will change 
when the Environmental Protection Amendment Bill 2000 is passed.  The Contaminated Sites Bill applies clause 
118 of the Environmental Protection Act to describe the directors’ liability.  When the amending Bill is 
proclaimed, the description of the directors’ liability will change substantially.  The minister is asking members 
to act without knowing the final result. 

Also, the potential exists for land to be labelled as a contaminated site where a current lawful activity is being 
conducted.  The Bill has provision only for activities that hold an existing licence to be exempt.  I highlighted a 
point in earlier debate, as did the member for Merredin: tailing dam licences in the mining industry are renewed 
annually.  Potentially, a flood of sites will be lodged for investigation in September when the dam licences 
expire.  Early drafts of the Bill during the consultation phase contained an exemption for licensed activity, but 
that exemption was removed before the Bill was tabled in the House without consulting the industry.  I also refer 
to the extent to which the Bill addresses vexatious claims, and the potential for companies to be tied up assessing 
contamination and incurring significant cost. 

I make those points to the minister on behalf of the National Party.  Areas still need to be addressed to ensure 
that the legislation is workable and effective, and these will be pursued in the upper House.  The National Party 
strongly supports the principle of putting in place legislation to protect human health and the environment. 

DR J.M. EDWARDS (Maylands - Minister for the Environment and Heritage) [4.58 pm]:  I thank members 
who have participated in various stages of this debate for their contributions and support for the Bill.  The 
member for Vasse went through reasons for the Bill and its content - there is no point summarising what he 
eloquently laid out before us about the Bill.  During the various stages, I gave a commitment to answer certain 
questions.  I will now quickly go through those areas in my notes. 

In consideration in detail on clause 10, the member for Vasse queried the meaning of an order having “effect 
according to its tenor”.  Parliamentary counsel has advised that this phrase means that an order is to be 
interpreted based on the wording of the order.  Obviously, an order could not be ultra vires or inconsistent with 
the purposes of the Act.  I guess the meaning is as one would assume it to be. 

Regarding clause 44, the member for Vasse asked for the number of accredited auditors in other States.  Two 
States currently have accredited auditor schemes for contaminated sites; namely, New South Wales and Victoria.  
A total of 42 such auditors are found in these two States.  Of these, 17 are accredited in both Victoria and New 
South Wales, eight are accredited in New South Wales only and 17 are accredited in Victoria only. 
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A question was asked about clause 55(2)(b): why had a six-year period been determined for the recovery of costs 
by the State?  The period, I am informed, is consistent with the law of tort, and is the time for commencing other 
actions and suits as specified under the Limitation Act 1935. 

In consideration in detail on clause 58, a question was asked about memorials.  The member for Vasse asked 
whether a notice would have a unique number and a date that could be changed if a notice amending a notice 
were given.  To confirm what was said at the time, the memorial will merely state that a notice has been issued, 
the type of notice - whether it is an investigation, clean-up or hazard abatement notice - and the Department of 
Environmental Protection’s file and reference number for the site.  This information will be sufficient for people 
to obtain further details.  The memorial will not specify the date of the notice, and notices will not have unique 
numbers, only the DEP file reference number to which people can refer. 

In conclusion, I inform the member for Wagin that the Environmental Protection Amendment Bill will be 
referred to a committee.  That will be the most expedient way to get that legislation through the upper House, 
given its threat of debating the legislation for a period of at least three weeks.  The committee will have the 
capacity to make recommendations to the upper House about those issues concerning directors’ liability.   

The member for Vasse also raised an excellent point about the exemption clause, clause 10.  That has given us 
room for further thought.  We have looked at exemption clauses in other Acts; and a number of other Acts in this 
State have similar exemption clauses.  The Environmental Protection Act contains an exemption clause, and over 
the past 16 years that exemption provision has been used between 20 and 25 times.  Twelve of those instances 
have related to noise to allow what are referred to as certain noisy social events to take place without breaching 
the Act, but promulgation of the Environmental Protection Noise Regulations in 1997 catered for that gap, so the 
use of exemptions is no longer required.  Exemptions have also been used under the Environmental Protection 
Act to correct environmental protection policies in administrative areas.  Although exemptions exist in other 
Acts, such as the Dangerous Goods (Transport) Act 1998, the Fish Resources Management Act and the Mining 
Act, to name just a few, this Bill, the Contaminated Sites Bill, and the Environmental Protection Act are the only 
pieces of legislation that require the Governor’s approval and tabling in Parliament.  Although some concerns 
were raised about exemptions, they are instruments that need to be tabled in both Houses of Parliament.  I signal 
that we will think a little more on this issue. 

I again thank all members who have participated in this legislation.  I acknowledge the work of the previous 
Government and its drafts of the Bill, and I particularly thank the officers from the department who have worked 
very hard on this Bill over a number of years. 

Question put and passed. 

Bill read a third time and transmitted to the Council.  

House adjourned at 5.03 pm 

__________ 
 


